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MISCELLANY. 



Ownership of X-Ray Plates. — There is an interesting discussion of 
this subject in The Journal of the American Medical Association for 
October 1, 1921, on page 1121. It is there said that this question has 
never been passed on by any Court of last resort. The writer then 
goes on to say: "The patient goes to the physician, primarily, for a 
diagnosis of his condition, and for such treatment as may be indicated. 
The physician makes an examination, of which the taking of the 
roentgenograms is a part. If the photographs are taken by the 
physician himself, then the plates are a part of his record of the case. 
If they are taken by a roentgenologist, then the report to the physician, 
perhaps accompanied by prints of the negatives, is a part of the 
clinical record. The diagnosis is based on the examination and the 
clinical record. The patient pays for the opinion and the treatment, 
not for the means by which they were determined. He does not pay 
for the plates any more than he does for the apparatus. In the ab- 
sence of any special agreement, the plates belong to the person who 
ma'de them." 

The writer declares the situation to be similar to that of a depositor 
writing a check on a bank. The check is not money. It is simply an 
order on the bank, as custodian of the depositor's money to pay a 
certain amount to the holder of the check. As an additional analogy, 
he points out the question of the ownership of ordinary photographic 
plates. A person goes to a studio for photographs. The negative is 
a part of the apparatus by which photographs are produced. The 
patron does not pay for the plates any more than he does for the 
camera. 

As between a person taking a prescription to a druggist and the 
druggist, the former has a qualified right to use it, but as between 
the druggist and third persons the druggist is entitled to it. But a 
druggist who refuses to deliver the medicines called for in the prescrip- 
tion has no right to retain the prescription in his possession after 
demand, even though the party presenting it is unable or unwilling to 
comply with the terms of payment. (Stuart Drug Co. v. Hirsch, Tex. 
Civ. App., 50 S. W. 583; White v. McComb City Drug Company, 86 
Miss. 498, 38 So. 739, 4 Ann. Cas. 518; 19 C. J. 779). However, in 
some jurisdictions there are statutes requiring druggists to keep all 
prescriptions, numbering and filing them in order and produce them 
in Court or before the Grand Jury. (State v. Davjs, 108 Mo. 666, 
18 S. W. 894, 32 Am. St. Rep. 640). The last cited case holds that 
such a statute is not unconstitutional as compelling one to testify or 
furnish evidence against himself, as the prescriptions, are not the pri- 
vate capers of the druggist. The case of State v. Pence, 173 Ind. 99, 
89 N. E. 488, 140 Am. St. Rep. 240, holds that prescriptions and appli- 
cations required by statute to be kept by druggists upon the sale of 
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intoxicating liquor are private papers, and that the druggist cannot 
be compelled to produce them for use as evidence before a Court or 
Grand Jury in a proceeding where such use may tend to incriminate 
him. 

In Stuart Drug Company v. Hirsch, Tex. Civ. App., 50 S. W. 583, 
a mortgage of all the stock of drugs, medicines, merchandise, fixtures, 
furniture and apparatus, of every kind and description, was held not 
to include a file of prescriptions which had been filed. From testi- 
mony of the witnesses the Court concluded that accumulated prescrip- 
tions were sold along with good will of the business and that they 
did not, according to custom, pass by a sale of the stock of goods. 

It seems that the conclusions of the writer in The Journal of the 
American Medical Association are quite logical, and we feel no hesi- 
tancy in agreeing with him. — Central Law Journal. 



Phone Subscriber's Feelings Ruffled. — Upon installing a residence 
telephone the company required the payment of rental for two months 
in advance, which requirement a certain subscriber complied with. A 
few weeks later he called his home and was told that the phone 
had been "temporarily disconnected," which was generally known to 
mean that the subscriber was in default in paying rental. He was 
referred to the cashier, who inquired if the bill was paid, and upon 
being told that he ought to know was asked if a record was kept of 
such matters. The cashier then referred to his books, and said $3.25 
was due, which he was told was a mistake, as the phone had been in- 
stalled less than a month, and a receipt for two months' rental in ad- 
vance had been given. It was then suggested that he bring the receipt 
to the office, and the cashier declined to do anything until this was 
done. A few minutes later he called his home again, and he was 
again told that the phone was "temporarily disconnected" and he was 
again referred to the cashier. He was then connected with the man- 
ager's office; there a clerk also told him to bring in his receipt. A 
half hour later he called again, and again received the same reply from 
the operator. It was customary in similar cases for the connection 
to be made and an investigation made afterwards. The subscriber 
had a verdict against the company for $250, and the judgment rendered 
thereon was affirmed by the Texas Court of Civil Appeals. The 
Supreme Court on ,writ of error adopted the judgment recommended 
by the report of the Commission of Appeals, Section A, for affirm- 
ance, which is published in Southwestern Telegraph & Telephone Co. 
v. Riggs, 234 Southwestern Reporter, 875, Judge Gallagher in the 
course of the opinion said: 

"The facts heretofore recited show that defendant in error was 
thereby denied the right to talk to his wife on important business; 
that he spent a half hour trying to get the company to correct its 
mistake and restore service; that he was greatly humiliated by the 
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refusal of the company to accept his assurance that he had, in fact, 
paid the rental on his phone* and by the fact that the operator re- 
ported to parties calling for his residence that his phone was 'tempo- 
rarily disconnected,' which was known to mean that his service was 
cut off for nonpayment of his bill; and that he was irritated and 
angered by the sarcastic and cold-blooded manner in which the em- 
ployees of plaintiff in error spoke to him and treated him. Incon- 
venience and annoyance are the reasonable and probable, if not the 
necessary, consequences of the facts so shown." 



Military Academy Cadet Officers Stage Mutiny. — For a consider- 
able period the senior and junior cadets of the Peekskill Military 
Academy, residents of an upper house, were allowed to study in their 
rooms, while the younger cadets, who had not acquired regular study 
habits, prepared their lessons under the supervision of the instructors 
in the general study rooms. Among the former group was the cadet 
major, who was without question the most prominent scholar in the 
academy, being also president of his class, captain of the football 
team, catcher on the baseball team, and president of the Senior Council. 
The cadets for purpose of training were organized as a battalion, which 
was divided into three companies, and officered by commissioned and 
non-commissioned cadet officers. Upon the adoption by the faculty 
of a rule requiring the seniors to use the general study rooms while 
studying, the entire body of commissioned officers signed a resigna- 
tion, which was presented to the military officer in charge of the 
school." At the next military assembly, which was mess formation, 
the cadet officers assembled in the room of the cadet major, and 
watched the attempted formation, and during the confusion which 
followed shouts emanated from the rooms of the cadet officers. The 
officers were given an opportunity to withdraw their resignations, but 
the offer was declined, and they were then all indefinitely suspended. 

The father of the cadet major was told that that office had been 
abolished, when he met some members of the faculty, some few days 
later, and he expressed some doubt as to his son's desire to return to 
the school as a private. He did so, however, the following day, when 
he was informed that they did not want him to come back as a pri- 
vate, as it would interfere with the discipline of the school. The other 
officers were ultimately taken back into the school. An action was 
brought for the damages sustained by reason of the expulsion, and a 
judgment rendered for plaintiff. This judgment was reversed and the 
complaint dismissed by the Appellate Division of the New York Su- 
preme Court, in Taylor v. Robinson, 190 New York Supplement, 845. 
Judge Jaycox wrote the opinion, in which it was held that plaintiff's 
expulsion was legally accomplished, and that the school was not bound 
to readmit him on reinstatement of the other officers. 
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A Pernicious Verdict — In the last century we had many judges on 
our appellate courts whose opinions had a literary quality, a happy 
felicity of phrasing, epigrammatic, and sometimes delightfully humorous. 
One recalls particularly the opinions of Shaw of Massachusetts, Gib- 
son of Pennsylvania, Ruffin of North Carolina and Beckley and Lump- 
kin of Georgia. Today, unfortnately, our Appellate judges have so 
many opinions to prepare that they have little time for deep research 
or apt phrasing. No judge of recent years has had a happier faculty 
of expressing his opinions in forceful and picturesque language than 
Judge Lamm of the Supreme Court of Missouri. 

This faculty is well illustrated in the following excerpt from his 
dissenting opinion in Cook v. Globe Printing Company, 137 S. W. 333, 
an action for libel: 

"We were assured, calmly, that, if the columns of the Globe- 
Democrat containing the libel were put end to end, they would reach 
from here to Kansas City — a living, scorching flame of slander 150 
miles long. It was argued that the verdict was about one dollar for 
each copy of its Sunday issue, and that a dollar for each was little 
enough. We were urged, calmly, to sustain the entire verdict because 
the people demanded at our hands to make an example of the 'yellow 
press.' As if it was our judicial duty to smite defendant hip and 
thigh as a member of the yellow press (calmly assuming it was a 
member of it) — as if it was our judicial duty to turn a flexible and 
receptive ear to catch an assumed groundswell of popular or partisan 
clamor, or become a weather vane to point the way the wind sits, as 
if we sit to administer revenge and not justice. Though doubting much, 
we may assume that, although such fervid appeals appear in the dry 
stick in the appellate court, there was entire 'calmness' in the green 
stick of the trial nisi. And yet, in spite of assurances from distin- 
guished counsel of the calmness below, there was a verdict of such 
outrageous proportions, in view of the matter of mitigation we have 
pointed out, as brings a blush spontaneously to the cheek. A $150,000 
verdict in a suit for libel, in a case where plaintiff is entitled to dam- 
ages, but is not shown to have lost a single friend or a single dollar by 
virtue of an excess of criticism beyond what was just and proper (and 
such excess plainly existed) is an anxious fact challenging sharp and 
instantaneous judicial solicitude. For be it always remembered that, 
if a verdict of that size can stand, then all those litigants who hitherto 
sailed on the frequented or unfrequented seas of jurisprudence on 
voyages of quest for the land of the golden fleece of heavy damages 
quite missed the felicity of sighting it and came home poorer in pocket 
and consolation because of such failure. There is no such verdict 
can be found in the savage days of English Jibel law before the enact- 
ment of the Fox libel act. There is no such verdict can be found 
returned in any reported case in any court in any land since the dawn 
of civilization so far as my research goes, and I have been persistent 
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and diligent in search. Counsel point out no such verdict. The same 
remarks are true of the amount allowed to stand by the judgment of 
my Brethren. There is no other record of a $50,000 libel verdict. If 
even the inventive imagination of Jonathan Swift conceived of such a 
verdict as possible in that land of gigantic growths, yclept Brobdingnag, 
he made no note of it in Gulliver's Travels. The verdict was spectacu- 
lar, passionate, whimsical, and its grotesque amount earmarks it as 
springing from the hot bed of a welter of hatred and emotion. When 
the din and dust of this hour have died away, this verdict will stand 
as a blot on the jurisprudence of this state." 



No Movement, No Conveyance, No Forfeiture. — Neither on the wa- 
ters of the state, nor under the waters, nor upon the land, nor in the 
air, may intoxicating liquors be conveyed in Alabama, without subject- 
ing the conveyance or vehicle of transportation to forfeiture. Even 
one revolution of the wheels or the slightest movement of the convey- 
ance and it is forfeit; but where either are lacking, even though the 
conveyance be packed with liquor for conveyance, it is not forfeit. 
So holds the Supreme Court of that state in Carey v. State, 89 South- 
ern Reporter, 609. The conveyance in this case was an automobile, 
into which two suit cases, each containing 24 quarts of whisky, had 
been placed for transportation, but before it was moved it was seized 
as contraband and its owners arrested. 

The circuit court overruled demurrers to the bill of complaint as 
amended, but its decree was reversed, and a decree sustaining the 
demurrers was rendered on appeal. Judge Miller wrote the opinion of 
the court, in which he said in discussing the bill: 

"Does it aver that the car is used for the illegal conveying of pro- 
hibited liquor from one point in the state to another point in the state? 
This is essential. It must be clear in the bill and clear in the proof 
to get the condemnation of the court and forfeiture to the state of 
this car. The car is standing still; defendants place the whisky there- 
in; it is not moved thereafter before the car and whisky are seized and 
the defendants arrested by an officer of the law. The whisky is not 
conveyed in the car; the whisky is not transported in the car by them, 
or either of them. The car is not moved by either defendant from one 
point to another point with the whisky. It is stationary. The car 
must be used in illegally conveying the whisky from one point to 
another before it can be forfeited. There can be no conveying or 
transporting by a car of whisky without some movement of the car." 

Judge Gardner wrote a dissenting opinion in the case, in which 
Judge Somerville and Judge Thomas concurred. 



Injuries from Fire Resulting from "Dolling up" within Compensa- 
tion Act — A hotel chambermaid, on retiring for the night, used an 
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contrary to the rules of the hotel. She finished curling her hair, and, 
not knowing how the lamp should be extinguished, left the room for 
the purpose of finding another girl to show her how it should be 
done. On her return she found a fire had started on her dresser, and 
in her endeavor to put the fire out her clothing was ignited and she 
was severely burned. Did her injuries arise out of and in the course 
of her employment? They did, according to the opinion of the Su- 
preme Court of Iowa in Kraft v. West Hotel Co., 185 Northwestern 
Reporter, 895. Judge Preston wrote the opinion, in the course of 
which he said: "It is true that she was not, at the time, engaged in 
making a bed, but she was in her room subject to call. It is doubtless 
true that women generally . curl their hair, but that is not all 
there is to it. We suppose that plaintiff's employers would expect 
her to dress in some manner in the performance of her work. It is not 
an exaggeration to say that for a woman to comb her hair is a part 
of dressing, or to put up her hair in curl papers the night before, 
that her appearance may be presentable the next day. But it seems 
to .us this is beside the mark. It is true that a part of this whole 
transaction was the curling of her hair. But she had finished it, and 
had left the room, and upon returning discovered the fire, which 
threatened her employer's property. Under such circumstances, it 
was her duty, as before shown, and she was expected as an employee 
of the hotel company, to put out the fire. This is quite different from 
women generally curling their hair; nor was she engaged in the simple 
act of curling her hair as a matter personal to herself alone. We 
think, under the circumstances shown, the injury to her did arise out 
of and in the course of her employment." Chief Justice Evans and 
Justice De Graff dissented. 



Breach of Contract to Conduct Funeral. — On the death of a father, 
who was an Orthodox Jew, his son arranged to have his funeral con- 
ducted according to the rites, of that religion by contracting with the 
defendant religious corporation, of which his father was a member, 
which agreed to furnish all of the necessary raiment, services, and 
burial place, and to conduct the funeral ceremony. The following 
facts are copied from the opinion of the Appellate Division of the 
New York Supreme Court, in Harrison v. Hebrew Community, 189 
New York Supplement, 888. 

"The plaintiff, instead of accepting the grave provided under the 
rules of the Community, bought and paid for two other graves in 
what he considered a more suitable part of the defendant's cemetery, 
where the husband and wife could be buried together, and he and his 
family and friends followed the body to the cemetery in a retinue of 
automobiles. When the funeral arrived at the cemetery gates it was 
5 o'clock in the afternoon, and the Highland View Cemetery officials 
who controlled the cemetery would not permit the funeral to enter, 
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claiming they had not received timely notice to open the grave. The 
president of the defendant Community, who was present, endeavored 
to obtain admission, offering to pay any additional charge which 
might be made, but without success. He then offered to place the 
body of the deceased in a receiving vault close by and to furnish 
'watchers' from the 60 to 70 members of the Community who were 
present to do honor to the deceased, and who offered voluntarily to 
remain- with the body overnight, and the president proposed that the 
interment could take place the following morning. 

"But the plaintiff, possibly under the strain of the situation, would 
not listen to the offer of the Community. He denounced the defend- 
ant and the cemetery, stating that he would not allow the body of 
his father to be interred in such a place, and the unfortunate incident 
culminated in threats of bodily violence against the officers of the 
defendant corporation, who were obliged to escape as best they could. 
The plaintiff immediately proceeded to an adjoining cemetery, where 
he bought two graves for $210. He had his father's body placed in 
the receiving vault of the new cemetery, and on the following morn- 
ing he conducted practically a new funeral with his relatives and 
friends, a rabbi from Far Rockaway, and a new lot of automobiles. 
He was liberal in his gratuities to the cemetery employees, and gen- 
erally the obsequies were conducted in entire accordance with his 
wishes." 

Judgment for plaintiff upon a verdict for $650 was reversed for 
various errors at trial, though the court intimated that recovery for a 
smaller amount, which would have excluded tips, and certain other 
sums, might have been upheld. Judge Kelly wrote the opinion. 



Scrub Bull Meets Thoroughbred Heifers. — The bull, though ill bred 
and wise in the ways pf bulls, was unrestrained and allowed to run at 
large. The heifers were young — but 13 months old — and unsophisti- 
cated, and without regard for the wishes of their owner, who had 
planned to have them make their debut in bovine society when they 
were two years old, when mates of high degree and suitable breeding 
would be selected for them. But the bull had other ideas, and, on 
meeting the heifers in their pasture, proceeded as bulls will, and the 
owner's plans for an early social career for the heifers were blasted. 
Seven poor-bred calves were the result of the meeting, which also had 
the effect of stunting the heifers' growth. 

The owner of the bull was mulcted in damages because of the 
mesalliance. He claimed an alibi for his bull, but the latter had been 
seen in flagrante delicto. The Supreme Court of Kansas affirmed the 
judgment in Matthews v. Langhofer, 202 Pacific Reporter, 634. Chief 
Justice Johnston wrote the opinion, in the course of which he said in 
discussing the question of damages: 

"Two elements of damage entered into the loss suffered by the 
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plaintiff, one from injury to the heifers resulting from the premature 
breeding, and the other from the loss of production of thoroughbred 
calves if they had been bred to a registered bull at a suitable time, as 
the plaintiff intended. There was plenty of testimony to the effect 
that premature breeding, when the heifers were only 13 months old, 
was a real injury to them. It was to the effect that it would stunt 
their development and diminish their breeding value for the future. 

"Some said there would be injury to the extent of $75 on each 
heifer, and others that their value would be depreciated about one- 
half. The plaintiff contemplated breeding them about January of the 
following year, and we think the injury and depreciation of value was 
well established by this evidence. The other element was the loss of 
production for a season. The premature breeding in June, 1917, op- 
erated to postpone a breeding at the proper time, and resulted in a 
loss of production of thoroughbred calves the following year. The 
loss of production was separate and distinct from the injury to the 
heifers and the depreciation of their value by the premature breeding, 
and only by an award of indemnity for both could the plaintiff be 
compensated for the actual loss resulting from defendant's negligence." 



Will Written in Shorthand Admitted to Probate.— A will, written 
on a telegraph blank in shorthand, has been admitted to probate in 
regular manner, in London, its validity being upheld by the probate 
court of England. It was written by a man who adopted phonetic 
writing as the quickest means of expressing his wishes regarding the 
disposition of his worldly goods when informed by his doctor that 
he had only a few hours to live. — The Dearborn Independent. 
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